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PART B:   DISTRICT  COURT DISPOSITION    (Check as many as apply)
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�    Pre-trial

�    During trial

�    After trial
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UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 

CIVIL APPEAL PRE-ARGUMENT STATEMENT 

ADDENDUM “A” to Form C 

(1) Nature of the Action 

This is a cross-appeal from the October 24, 2016 final order 

and the December 13, 2016 memorandum decision and order of 

the District Court for the Eastern District of New York (J. Cogan) 

denying in part the Regional Director’s request for a temporary 

injunction pursuant to Section 10(j) of the National Labor 

Relations Act (“the Act”), 29 U.S.C. § 160(j). The Director sought 

injunctive relief under that section pending the resolution of an 

administrative complaint before the National Labor Relations 

Board (“the Board”). Based on the unfair labor practice complaint 

before the Board, the Director’s petition alleged that there is 

reasonable cause to believe that Primeflight Aviation Services, 

Inc. was a successor employer and, therefore, had an obligation to 

recognize and bargain with the Service Employees International 

Union, Local 32BJ, and provide information necessary for 
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bargaining. The petition further alleged that Primeflight’s actions 

have a deleterious effect on employees’ union activities and 

threatens irreparable harm to employees’ willingness to exercise 

their rights under the Act. The Regional Director alleged that, 

therefore, interim relief under Section 10(j) while the 

administrative case is pending is “just and proper” to prevent 

irreparable harm and protect the Board’s ultimate remedial 

authority in the administrative case. For this reason, the petition 

sought an order requiring Primeflight to, inter alia, recognize and 

bargain with the Union on an interim basis, and cease and desist 

from refusing to bargain in good faith with the Union, or in any 

like or related manner interfering with, restraining, or coercing 

employees in the exercise of the rights guaranteed them by 

Section 7 of the Act. 

(2) Result Below 

The district court granted the Director’s petition in large 

part on October 24, 2016 and entered a preliminary injunction. 

While the district court found reasonable cause to believe that 

Primeflight committed the alleged unfair labor practices, and that 
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a bargaining order was just and proper, the court ruled that any 

bargaining agreement between the parties could not include any 

provisions regarding the minimum number of shifts per employee 

or minimum staffing levels per shift. The injunction also did not 

include the requested “cease and desist” language. 

On November 21, 2016, the Director filed a motion to alter 

the judgment pursuant to Federal Rule of Civil Procedure 59(e), 

requesting that the district court remove the bargaining limitation 

and add the cease and desist language. On December 13, 2016, the 

district court denied the Director’s motion. 

Attachments to the Addendum 

1. Notice of Cross Appeal
2. District Court Docket Sheet
3. District Court October 24, 2016 Memorandum Decision and Order
4. District Court October 24, 2016 Preliminary Injunction
5. District Court December 13, 2016 Memorandum Decision and

Order
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ADDENDUM “B” to Form C 

List of Proposed Issues 

The issues before the Court in this cross-appeal are whether the 

district court abused its discretion in imposing limits on the subjects of 

bargaining in its interim bargaining order, and also in not including 

cease and desist language in the preliminary injunction. 

Appellate Standard of Review 

This Court reviews de novo the district court’s legal conclusions, 

including its “reasonable cause” determination, and reviews a district 

court’s determination of whether relief was just and proper for abuse of 

discretion.  Hoffman v. Inn Credible Caterers, Inc., 247 F.3d 360, 364 

(2d Cir. 2001). 
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UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF NEW YORK 

JAMES G. PAULSEN, Regional Director of  ) 
Region 29 of the National Labor Relations  ) 
Board, for and on behalf of the NATIONAL  ) 
LABOR RELATIONS BOARD, ) 

) 
Petitioner )  16 Civ. 5338 (BMC) 

) 
v.  ) 

) 
PRIMEFLIGHT AVIATION ) 
SERVICES, INC.,  ) 

) 
Respondent ) 

) 

NOTICE OF CROSS APPEAL 

Notice is hereby given that Petitioner National Labor Relations Board 
appeals to the United States Court of Appeals for the Second Circuit from the 
final judgment entered October 24, 2016 and from the post-judgment order 
entered in  this  act ion  on December 13, 2016. 

Respondent PrimeFlight Aviation Services, Inc., filed a Notice of Appeal 
from the Preliminary Injunction on November 17, 2016, which has been 
docketed in the Second Circuit as Case 16-3877. 

Respectfully submitted on January 3, 2017 

/s/ Brady Francisco-FitzMaurice 
Brady Francisco-FitzMaurice 
Counsel for Petitioner, 
Regional Director for Region 29 of the National 
Labor Relations Board 
Two Metro Tech Center, Fifth Floor 
Brooklyn, New York 11201 
(718) 765-6192 

Case 1:16-cv-05338-BMC   Document 37   Filed 01/03/17   Page 1 of 1 PageID #: 710Case 17-8, Document 12, 01/12/2017, 1946813, Page7 of 41
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APPEAL

U.S. District Court
Eastern District of New York (Brooklyn)

CIVIL DOCKET FOR CASE #: 1:16­cv­05338­BMC

Paulsen v. Primeflight Aviation Services, Inc.
Assigned to: Judge Brian M. Cogan
Cause: 29:160(1) National Labor Relations Act

Date Filed: 09/26/2016
Date Terminated: 01/01/2017
Jury Demand: None
Nature of Suit: 720 Labor: Labor/Mgt.
Relations
Jurisdiction: U.S. Government Plaintiff

Plaintiff
James G. Paulsen 
Regional Director of Region 29 of the
National Labor Relations Board, for and on
behalf of the National Labor Relations
Board

represented by Brady Francisco­FitzMaurice 
National Labor Relations Board 
2 Metrotech Center 
5th Floor 
Brooklyn, NY 11201 
(718)330­2819 
Fax: (718)330­7579 
Email: brady.francisco­
fitzmaurice@nlrb.gov 
LEAD ATTORNEY 
PRO HAC VICE 
ATTORNEY TO BE NOTICED

V.
Defendant
Primeflight Aviation Services, Inc. represented by William Franklin Birchfield 

Ogletree Deakins 
1745 Broadway, 22nd Floor 
New York, NY 10019 
212­492­2500 
Fax: 212­492­2501 
Email:
frank.birchfield@ogletreedeakins.com 
LEAD ATTORNEY 
ATTORNEY TO BE NOTICED

Amicus
SEIU Local 32BJ 
25 West 18th Street 
New York, NY 10011 
212­388­3943

represented by Brent Garren 
Service Employees International Union,
Local 32BJ 
25 West 18th Street 
New York, NY 10011 
212­388­3943 
Fax: 212­388­2062 
Email: bgarren@seiu32bj.org 
ATTORNEY TO BE NOTICED
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Jessica Drangel Ochs 
SEIU, Local 32BJ 
25 West 18th Street 
New York, NY 10011 
212­539­2976 
Fax: 212­388­2062 
Email: jochs@seiu32bj.org 

 ATTORNEY TO BE NOTICED

Date Filed # Docket Text

09/26/2016 1  COMPLAINT (Petition for Temporary Injunction) against Primeflight Aviation Services,
Inc., filed by James G. Paulsen. (Attachments: # 1 Civil Cover Sheet) (Davis, Kimberly)
(Additional attachment(s) added on 9/27/2016: # 2 Exhibit A­R) (Davis, Kimberly).
(Entered: 09/26/2016)

09/26/2016 2  Unsigned Order to Show Cause by James G. Paulsen (Davis, Kimberly) (Entered:
09/26/2016)

09/26/2016 3  MEMORANDUM in Support re 1 Complaint ( Petition for Injunction) filed by James G.
Paulsen. (Davis, Kimberly) (Entered: 09/26/2016)

09/26/2016 4  MOTION for Leave to Appear Pro Hac Vice (Brady Francisco­FitzMaurice) by James G.
Paulsen. (Davis, Kimberly) (Entered: 09/26/2016)

09/26/2016 5  MOTION for Preliminary Injunction (Exhibits to be filed) by James G. Paulsen.
(Attachments: # 1 Proposed Order, # 2 Affidavit) (Davis, Kimberly) (Entered: 09/26/2016)

09/26/2016 6  In accordance with Rule 73 of the Federal Rules of Civil Procedure and Local Rule 73.1,
the parties are notified that if all parties consent a United States magistrate judge of this
court is available to conduct all proceedings in this civil action including a (jury or
nonjury) trial and to order the entry of a final judgment. Attached to the Notice is a blank
copy of the consent form that should be filled out, signed and filed electronically only if
all parties wish to consent. The form may also be accessed at the following link:
http://www.uscourts.gov/uscourts/FormsAndFees/Forms/AO085.pdf. You may withhold
your consent without adverse substantive consequences. Do NOT return or file the
consent unless all parties have signed the consent. (Davis, Kimberly) (Entered:
09/26/2016)

09/27/2016 7  ORDER TO SHOW CAUSE dated 9/26/16 that respondent show cause why a temporary
injunction should not issue. Show Cause Hearing set for 10/6/2016 at 02:15 PM in
Courtroom 8D South before Judge Brian M. Cogan. See Order for further complete
details.( Ordered by Judge Brian M. Cogan on 9/26/2016 ) (Guzzi, Roseann) (Entered:
09/27/2016)

09/27/2016   ORDER granting 4 Brady Francisco­Fitzmaurice's Motion for Leave to Appear Pro Hac
Vice as counsel for petitioner. The attorney shall register for ECF, registration is available
online at the NYEDs homepage. Once registered, the attorney shall file a notice of
appearance and ensure that he receives electronic notification of activity in this case. Also,
the attorney shall ensure that the $150 admission fee be submitted to the Clerk's Office.
Ordered by Judge Brian M. Cogan on 9/27/2016. (Weisberg, Peggy) (Entered: 09/27/2016)

09/28/2016 8  CERTIFICATE OF SERVICE by James G. Paulsen (Francisco­FitzMaurice, Brady)
(Entered: 09/28/2016)

09/28/2016 9  Letter seeking clarification of Judge Cogan's September 26, 2016 Order to Show Cause by
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Primeflight Aviation Services, Inc. (Birchfield, William) (Entered: 09/28/2016)

09/28/2016 ORDER re 9 . There is no need for "clarification." Local Rule 6.1 is expressly subject to
"direction in a particular case." This is a 10j petition where the normal time periods are
frequently shortened by Order to Show Cause. This Court's Order to Show Cause could
not be more clear that the answer to the petition is due 10/3 at 5 pm. If respondent wants to
change the time table, it can make a motion to do so. Better yet, it can do what reasonable
parties usually do and confer with petitioner and submit an agreed schedule to the Court.
Ordered by Judge Brian M. Cogan on 9/28/2016. (Weisberg, Peggy) (Entered: 09/28/2016)

09/29/2016 10  Amicus Curiae APPEARANCE entered by Jessica Drangel Ochs on behalf of SEIU Local
32BJ (Ochs, Jessica) (Entered: 09/29/2016)

09/29/2016 11  MEMORANDUM in Support Memorandum of Law In Support of Motoin For Leave to
Appear as Amicus Curiae filed by SEIU Local 32BJ. (Ochs, Jessica) (Entered:
09/29/2016)

09/29/2016 12  Notice of MOTION for More Definite Statement Notice of Motion For Leave To
Participate As Amicus Curiae by SEIU Local 32BJ. (Ochs, Jessica) (Entered: 09/29/2016)

09/29/2016 ORDER granting in part 12 Motion. SEIU may file a brief as amicus. The Court reserves
decision on whether and to what degree it will be permitted to participate in the case
beyond that. Ordered by Judge Brian M. Cogan on 9/29/2016. (Weisberg, Peggy)
(Entered: 09/29/2016)

09/29/2016 13  NOTICE of Appearance by William Franklin Birchfield on behalf of Primeflight Aviation
Services, Inc. (aty to be noticed) (Birchfield, William) (Entered: 09/29/2016)

09/29/2016 14  Letter MOTION for Extension of Time to File Response/Reply as to 7 Order to Show
Cause, by Primeflight Aviation Services, Inc.. (Birchfield, William) (Entered: 09/29/2016)

09/29/2016 ORDER re: 14 . Petitioner to respond in detail why it is unable to agree to a reasonable
schedule with respondent by 1:00 p.m. on 9/30/16. Ordered by Judge Brian M. Cogan on
9/29/2016. (Weisberg, Peggy) (Entered: 09/29/2016)

09/30/2016 15  Letter regarding Respondent's request for an extension of time by James G. Paulsen
(Francisco­FitzMaurice, Brady) (Entered: 09/30/2016)

09/30/2016 ORDER re: 14 and 15 . Respondent has until 10/7/2016 to file its answer to petitioner's
motion, and the hearing date is reset to 10/11/2016 at 10:00 am in Courtroom 8D South.
Amicus also has until 10/7/2016 to file any papers. Ordered by Judge Brian M. Cogan on
9/30/2016. (Weisberg, Peggy) (Entered: 09/30/2016)

09/30/2016 16  NOTICE of Appearance by Brent Garren on behalf of SEIU Local 32BJ (aty to be
noticed) (Garren, Brent) (Entered: 09/30/2016)

10/07/2016 17  MOTION for Leave to File Supplemental Evidence by SEIU Local 32BJ. (Attachments: #
1 Declaration Declaration of Tessa Lopes Francis with exhibit) (Garren, Brent) (Entered:
10/07/2016)

10/07/2016 18  MEMORANDUM in Support of Petition For Preliminary Injunction filed by SEIU Local
32BJ. (Garren, Brent) (Entered: 10/07/2016)

10/07/2016 19  ANSWER to 1 Complaint, by Primeflight Aviation Services, Inc.. (Birchfield, William)
(Entered: 10/07/2016)

10/07/2016 20  MEMORANDUM in Opposition to Petitioner's Petition for Temporary Injunction Under
Section 10(j) of the National Labor Relations Act filed by Primeflight Aviation Services,
Inc.. (Birchfield, William) (Entered: 10/07/2016)
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https://ecf.nyed.uscourts.gov/doc1/123112347169
https://ecf.nyed.uscourts.gov/doc1/123112347169
https://ecf.nyed.uscourts.gov/doc1/123112348484
https://ecf.nyed.uscourts.gov/doc1/123112349328
https://ecf.nyed.uscourts.gov/doc1/123112336295
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10/07/2016 21  AFFIDAVIT/DECLARATION in Opposition re 5 MOTION for Preliminary Injunction
(Exhibits to be filed) filed by Primeflight Aviation Services, Inc.. (Attachments: # 1
Exhibit Exhibit 1) (Birchfield, William) (Entered: 10/07/2016)

10/07/2016 22  AFFIDAVIT/DECLARATION in Opposition re 5 MOTION for Preliminary Injunction
(Exhibits to be filed) filed by Primeflight Aviation Services, Inc.. (Attachments: # 1
Exhibit Exhibit 1, # 2 Exhibit Exhibit 2, # 3 Exhibit Exhibit 3) (Birchfield, William)
(Entered: 10/07/2016)

10/07/2016 23  AFFIDAVIT/DECLARATION in Opposition re 5 MOTION for Preliminary Injunction
(Exhibits to be filed) filed by Primeflight Aviation Services, Inc.. (Attachments: # 1
Exhibit Exhibit 1, # 2 Exhibit Exhibit 2) (Birchfield, William) (Entered: 10/07/2016)

10/12/2016   Minute Entry and Order for hearing held before Judge Brian M. Cogan on 10/11/2016.
Petitioner, respondent, and amicus curiae all present. The Court heard oral arguments on
the petition for a preliminary injunction. The Court reserves judgment. See transcript for
details. (CR: Anthony Frisolone). (Weisberg, Peggy) (Entered: 10/12/2016)

10/24/2016 24  MEMORANDUM DECISION AND ORDER dated 10/24/16 that the 5 Motion for
Preliminary Injunction is granted in part. The terms of the preliminary injunction as set
forth above will be issued separately. ( Ordered by Judge Brian M. Cogan on 10/24/2016 )
(Guzzi, Roseann) (Entered: 10/24/2016)

10/24/2016 25  PRELIMINARY INJUNCTION.( Ordered by Judge Brian M. Cogan on 10/24/2016 )
(Guzzi, Roseann) (Entered: 10/24/2016)

10/27/2016 26  CERTIFICATE OF SERVICE by James G. Paulsen re 25 Preliminary Injunction, 24 Order
on Motion for Preliminary Injunction, (Francisco­FitzMaurice, Brady) (Entered:
10/27/2016)

11/09/2016 27  AFFIDAVIT/AFFIRMATION of William Stejskal by Primeflight Aviation Services, Inc.
(Attachments: # 1 Exhibit Exhibit 1, # 2 Exhibit Exhibit 2) (Birchfield, William) (Entered:
11/09/2016)

11/17/2016 28  NOTICE OF APPEAL as to 25 Preliminary Injunction by Primeflight Aviation Services,
Inc.. Filing fee $ 505, receipt number 0207­9073280. (Birchfield, William) (Entered:
11/17/2016)

11/17/2016   Electronic Index to Record on Appeal sent to US Court of Appeals. 28 Notice of Appeal
Documents are available via Pacer. For docket entries without a hyperlink or for
documents under seal, contact the court and we'll arrange for the document(s) to be made
available to you. (McGee, Mary Ann) (Entered: 11/17/2016)

11/21/2016 29  Emergency MOTION to Alter Judgment Pursuant to Fed. R. Civ. P. 59(e) by James G.
Paulsen. (Attachments: # 1 Memorandum in Support, # 2 Declaration, # 3 Certificate of
Service) (Francisco­FitzMaurice, Brady) (Entered: 11/21/2016)

11/21/2016   ORDER re 29 Motion to Alter Judgment. Respondent PrimeFlight is ordered to respond to
the NLRB's motion by 12/1/2016. Ordered by Judge Brian M. Cogan on 11/21/2016.
(Shami, Amanda) (Entered: 11/21/2016)

12/01/2016 30  RESPONSE in Opposition re 29 Emergency MOTION to Alter Judgment Pursuant to
Fed. R. Civ. P. 59(e) filed by Primeflight Aviation Services, Inc.. (Birchfield, William)
(Entered: 12/01/2016)

12/01/2016 31  MOTION to Stay re 7 Order to Show Cause, and/or Suspend Injunction Pending Appeal
by Primeflight Aviation Services, Inc.. (Birchfield, William) (Entered: 12/01/2016)

12/01/2016 32  MEMORANDUM in Support re 31 MOTION to Stay re 7 Order to Show Cause, and/or
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Suspend Injunction Pending Appeal filed by Primeflight Aviation Services, Inc..
(Birchfield, William) (Entered: 12/01/2016)

12/08/2016 33  REPLY to Response to Motion re 29 Emergency MOTION to Alter Judgment Pursuant to
Fed. R. Civ. P. 59(e) filed by James G. Paulsen. (Attachments: # 1 Certificate of Service)
(Francisco­FitzMaurice, Brady) (Entered: 12/08/2016)

12/13/2016 34  MEMORANDUM DECISION AND ORDER dated 12/13/16 denying NLRB's 29 Motion.
( Ordered by Judge Brian M. Cogan on 12/13/2016.) (Guzzi, Roseann) (Entered:
12/13/2016)

12/14/2016 35  RESPONSE in Opposition re 31 MOTION to Stay re 7 Order to Show Cause, and/or
Suspend Injunction Pending Appeal filed by James G. Paulsen. (Attachments: # 1
Certificate of Service) (Francisco­FitzMaurice, Brady) (Entered: 12/14/2016)

12/29/2016 36  MEMORANDUM DECISION AND ORDER dated 12/29/16 denying PrimeFlight's 31
Motion for a stay of the Preliminary Injunction. ( Ordered by Judge Brian M. Cogan on
12/29/2016 ) (Guzzi, Roseann) (Entered: 12/29/2016)

01/01/2017   Civil Case Terminated, as 24 constitutes a dispositive Order. Ordered by Judge Brian M.
Cogan on 1/1/2017. (Cogan, Brian) (Entered: 01/01/2017)

01/03/2017 37  NOTICE OF CROSS APPEAL as to 25 Preliminary Injunction, 24 Order on Motion for
Preliminary Injunction, by Attorney for James G. Paulsen. Appeal Record due by
1/17/2017. No fee paid. Service done electronically. (Francisco­FitzMaurice, Brady)
Modified on 1/3/2017 to reflect fee status and service. (McGee, Mary Ann). (Entered:
01/03/2017)

01/03/2017   APPEAL FILING FEE DUE re 37 Notice of Cross Appeal, Please either come to the
clerks office or mail the filing fee in the amount of $505.00. (McGee, Mary Ann)
(Entered: 01/03/2017)

01/03/2017   First Supplemental Electronic Index to Record on Appeal sent to US Court of Appeals. 37
Notice of Cross Appeal. (McGee, Mary Ann) (Entered: 01/03/2017)
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 
----------------------------------------------------------- X  

JAMES G. PAULSEN, Regional Director of 
Region 29 of the National Labor Relations 
Board, for and on behalf of the NATIONAL 
LABOR RELATIONS BOARD, 

    Petitioner, 

  -against- 

PRIMEFLIGHT AVIATION SERVICES, INC., 

    Respondent. 

:
:
:
:
:
:
:
:
:
:
:
:
:

PRELIMINARY
INJUNCTION 

16 Civ. 5338 (BMC) 

----------------------------------------------------------- X 

COGAN, District Judge.   

 This matter having come before the Court on the petition of James G. Paulsen is a 

Regional Director of the National Labor Relations Board (“NLRB”) for injunctive relief pending 

administrative review of an unfair labor practices charge against PrimeFlight Aviation Services, 

Inc. (“PrimeFlight”), and this Court having rendered its October 24, 2016 Memorandum 

Decision and Order, granting in part the petition for injunctive relief, it is hereby 

 ORDERED, ADJUDGED AND DECREED, that PrimeFlight, its officers, agents, 

representatives, servants, employees, attorneys, and all members and persons acting in concert or 

participation with them, are hereby enjoined, pending the final disposition of the matters 

involved herein by the NLRB, as follows: 

1. PrimeFlight shall immediately recognize the Service Employees International Union, 

Local 32BJ (the “Union”) as the interim collective-bargaining representative of its 

employees in the following bargaining unit:  all full-time and regular part-time 

employees employed by PrimeFlight at Terminal Five at JFK Airport, excluding 
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confidential employees, office clericals, guards, and supervisors, as defined by the 

National Labor Relations Act (“NLRA”); 

2. PrimeFlight shall immediately commence bargaining in good faith with the Union,

subject to the following conditions:

a. Any agreement reached between PrimeFlight and the Union is subject to

termination if the NLRB determines that PrimeFlight is not subject to the

NLRA or did not violate any provisions therein;

b. Any agreement reached between PrimeFlight and the Union may not include

minimum shift or employee requirements so that PrimeFlight is able to assign

shifts and employees commensurate with JetBlue’s expressed employment

needs;

3. PrimeFlight shall, within 10 days of the date of this Preliminary Injunction, provide

the Union with the information requested in its May 23, 2016 letter, including a roster

of all bargaining unit employees, applicable employee handbooks, and information

pertaining to health insurance or other employee benefit plans;

4. PrimeFlight shall, within 10 days of the date of this Preliminary Injunction, post

copies of this Preliminary Injunction at all locations where employer notices to

employees are customarily posted; maintain such notices free from all obstructions or

defacements pending the outcome of the administrative proceeding before the NLRB;

and grant to agents of the NLRB reasonable access to PrimeFlight’s areas at JFK

Airport to monitor compliance with this posting requirement; and

5. PrimeFlight shall, within 20 days of the date of this Preliminary Injunction, file with

this Court and serve a copy on petitioner, a sworn affidavit from a responsible official
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at PrimeFlight that describes with specificity how PrimeFlight has complied with the 

terms of this Preliminary Injunction, including the exact locations where PrimeFlight 

has posted the materials required under this Preliminary Injunction. 

SO ORDERED. 

_________________________________
          U.S.D.J.  

Dated: Brooklyn, New York 
 October 24, 2016 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 

  

----------------------------------------------------------- X  
 
JAMES G. PAULSEN, Regional Director of 
Region 29 of the National Labor Relations 
Board, for and on behalf of the NATIONAL 
LABOR RELATIONS BOARD, 
 
    Petitioner, 
 
  -against- 
 
PRIMEFLIGHT AVIATION SERVICES, INC., 
 
    Respondent. 

: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 

 
 
 
MEMORANDUM 
DECISION AND ORDER 
 
16 Civ. 5338 (BMC) 

----------------------------------------------------------- X 
 

 

COGAN, District Judge. 
 

Before me is the motion of respondent PrimeFlight Aviation Services, Inc. 

(“PrimeFlight”) for a stay of the Preliminary Injunction issued in this matter under § 10(j) of the 

National Labor Relations Act (“NLRA”), pending PrimeFlight’s appeal to the Second Circuit.  I 

assume the parties’ familiarity with the facts of this case.  For the following reasons, 

PrimeFlight’s motion is denied.   

In this Circuit, a court considers the following factors in determining whether to stay a 

judgment or order pending appeal:  (1) that the movant is likely to succeed on the merits of its 

appeal, (2) that there will be irreparable injury in the absence of a stay, (3) that other interested 

parties will not be substantially harmed if the stay is granted, and (4) that the stay is in the public 

interest.  In re World Trade Ctr. Disaster Site Litig., 503 F.3d 167, 170 (2d Cir. 2007).  

PrimeFlight has not demonstrated the presence of any of these factors.   

First, PrimeFlight has not offered any new legal arguments to support a showing that it is 

likely to succeed on the merits of its appeals.  Rather, it makes the same arguments related to the 
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Court’s jurisdictional finding, discounting the shift in the National Mediation Board’s position 

that contractors of the same type as PrimeFlight are not covered by the Railway Labor Act.  

While PrimeFlight points me in the direction of a D.C. Circuit appeal currently sub judice on the 

jurisdiction issue, it does not provide me any new precedents or analyses that merit undertaking a 

reconsideration of my previous Order.   

PrimeFlight similarly argues the same points it did regarding my finding on successorship 

under Fall River Dyeing & Finishing Corp. v. NLRB, 482 U.S. 27, 43, 107 S. Ct. 2225, 2236 

(1987), specifically that there is reasonable cause to find that PrimeFlight was likely a successor 

to Air Serv.  PrimeFlight’s disagreements with my application of the facts to the legal test, 

without more, are not sufficient to merit reconsideration, as I have already considered 

respondent’s arguments when it raised them the first time in opposing the preliminary injunction. 

Second, PrimeFlight has not offered any concrete examples of irreparable harm if the stay 

is not granted.  Instead, PrimeFlight abstractly argues that its right to choose not “to recognize 

and bargain” is under attack, as are the rights of the employees who did not elect to have the 

union represent them.  Neither argument is persuasive when balanced against the harm expressly 

prohibited in the NLRA.  Here, I found that there was reasonable cause to believe that unfair 

labor practices had occurred, and I deemed a preliminary injunction to be a just and proper and 

temporary remedy given the pending hearing before the Administrative Law Judge.    

Third and related to the previous point, PrimeFlight’s argument that the union will not be 

harmed by the stay is unpersuasive and is undercut by the observations I made in granting the 

Preliminary Injunction, specifically that there was reasonable cause to believe that PrimeFlight 

engaged in anti-union practices that chilled union activity, as supported by affidavits testifying to 

employee fears of being seen speaking to union representatives, attending meetings, or voicing 
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support in any meaningful way.  PrimeFlight’s motion does not acknowledge these aspects of 

third-party harm in its motion.   

Fourth, PrimeFlight argues that the public interest favors a stay because the public is not 

served by a potential labor dispute.  This is not sufficient.  In passing the NLRA, Congress found 

that the public interest favors the protection of employee rights from unfair labor practices, and 

PrimeFlight has not shown how the risk of a potential labor dispute supersedes my observation 

that reasonable cause existed to believe that PrimeFlight had committed unfair labor practices.   

When I balance the equities between PrimeFlight and the employees, giving due 

consideration to Congress’s intent in passing the NLRA, the text of the Act, and the facts 

presented here, I find that the harm of the employees being unrepresented for a year or more is 

greater than having PrimeFlight engage in good-faith bargaining.  Moreover, the Preliminary 

Injunction itself balances the equities between PrimeFlight and the union by imposing a 

limitation on bargaining over staffing levels in an effort to avoid imposing unduly burdensome 

obligations and costs on PrimeFlight.  Therefore, there is no basis for a stay of the Preliminary 

Injunction, and PrimeFlight’s motion is denied. 

SO ORDERED. 

U.S.D.J. 

Dated: Brooklyn, New York 
December 29, 2016 

Case 1:16-cv-05338-BMC   Document 36   Filed 12/29/16   Page 3 of 3 PageID #: 709Case 17-8, Document 12, 01/12/2017, 1946813, Page41 of 41




